
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1916. ] BRADLEY V. VIRGINIA RY. & POWER CO. 897 

SUPREME COURT OF APPEALS OF VIRGINIA. 



Bradley v. Virginia Ry. & Power Co. 

Jan. 13, 1916. Rehearing Denied Feb. 2, 1916. 
[87 S. E. 721.] 

1. Deeds (§ 140*) — Construction — Exceptions and Reservations. — 

The intent of the parties, rather than the words "exception" or 
"reservation" will determine what estate is preserved by an exception 
or reservation; the distinction between the words having been lost 
sight of. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 453, 454, 
460-462; Dec. Dig. § 140.*] 

2. Deeds (§ 100*) — Construction — Intent of Parties. — In determin- 
ing the intent of parties to a deed, the language of the instrument, 
together with the surrtjunding circumstances, should be considered. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. § 239; Dec. 
Dig. § 100.*] 

3. Deeds (§ 90*) — Construction. — A deed or grant should be con- 
strued most strictly against the grantor; this applying with special 
force to a reservation or restriction. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 234-237, 247, 
248; Dec Dig. § 90.*] 

4. Deeds (§ 140*) — Interest Reserved — Construction. — The owner 
of a large farm whose uncle was buried thereon sold the property, 
reserving the family burying ground and the servants' burying 
ground, together containing about one-fourth of an acre, with the 
right of free ingress and egress. Subsequently the only bodies buried 
were removed with the consent of the grantees. Held, that the bury- 
ing ground did not belong absolutely to the grantor, but the grantor 
was merely entitled to use it for the specified purpose, and, having 
abandoned, could not grant the land with the right of ingress and 
egress to third persons. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. §§ 453, 454, 
460-462; Dec. Dig. § 140.*] 
Whittle, J., dissenting. 

Appeal from Circuit Court, Chesterfield County. 

Bill by one Bradley against the Virginia Railway & Power 
Company. From a decree dismissing the bill, complainant ap- 
peals. Affirmed. 

W . P. De Stiussure and B. P. Cox;- both of Richmond, for ap- 
pellant. 

T. Justin Moore, A. B. Guigon, and H. W. Anderson, all of 
Richmond, for appellee. 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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Harrison, J. This is an appeal from a decree of the circuit 
court of Chesterfield county, dismissing a bill of complaint filed 
by the appellant asking for an injunction and other relief against 
the appellee. 

The salient facts of the case are that the appellee is the owner 
of a tract of land containing about 106 acres, known as "Forest 
Hill Park," which is now situated within the corporate limits of 
the city of Richmond. This land is part of a tract of about 600 
acres formerly owned by Charles H. Rhodes in Chesterfield 
county, which was by him conveyed to R. D. Mitchell by deed 
dated February 27, 1862. By successive conveyances title to the 
park tract became vested in the appellee. At the time of the con- 
veyance to Mitchell, an uncle of Charles H. Rhodes, from whom 
he had derived the 600 acres of land, was buried thereon at a 
point a short distance from the dwelling house. In the deed from 
Charles H. Rhodes to R. D. Mitchell in 1862 he makes the fol- 
lowing reservation: 

"But reserving the family burying ground and also the serv- 
ants' burying ground, each to contain one-eighth of an acre, with 
the right of free ingress and egress to and from the same." 

In 1867 Charles H. Rhodes died, and was also buried in this 
one-quarter of an acre of land near the grave of his uncle. So 
far as appears', no other interment" than the two mentioned, either 
white or colored, was ever made in this lot. When the prede- 
cessors in title of the appellee acquired the land now devoted 
to the purposes of a park by the present owner, the burying 
ground, with its two occupants, was located near the center of 
the park, and there remained undisturbed until 1913, when Mrs. 
Kerr, the widow of Charles H. Rhodes, who is the last survivor 
of the Rhodes family, with the consent of the. appellee, had them 
removed and reinterred in a cemetery, and in August thereafter 
conveyed the one-fourth acre lot in the park to the appellant for 
$5 and other valuable considerations. In this deed it is recited 
that all of the bodies had been removed, and a release was there- 
by given the appellant from any obligation to use the land for 
burial purposes for Mrs. Kerr, or otherwise. Very soon after 
his purchase appellant, without the knowledge or consent of the 
appellee, had the one-fourth acre lot surveyed, and agreed with 
one Val Stein to erect a building on the lot for business purposes 
at a rental of $1,200 a year. He was about to bring materials on 
the lot for the erection of the building when interfered with and 
prevented by the appellee. He then filed the present bill, asking 
for an injunction restraining the appellee from further interfer- 
ence, and demanding a right of way of necessity across the park 
to this lot, which, as already seen, was denied by the circuit court 
and the bill dismissed. 
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The appellee does not deny the right of the family, if any, 
of Charles H. Rhodes to use this one-fourth acre lot as a burial 
ground, but it does deny the right contended for by appellant to 
use the same for commercial and business purposes, together with 
the right of ingress and egress thereto over its park. 

The clause of the deed from Charles H. Rhodes and wife to 
R. D. Mitchell of February 27, 1862, upon which the claim of 
the appellant is based, is as follows : 

"But reserving the family burying ground, and also the serv- 
ants' burying ground, each to contain one-eighth of an acre, with 
the right of free ingress and egress to and from the same." 

The two parcels of land mentioned of one-eighth of an acre 
each lay together and constituted as a whole the one-fourth of an 
acre in controversy. The contention of the appellant is that 
the language relied On constitutes an exception of the one-fourth 
of an acre from the grant of a fee-simple title thereto in the 
grantor which has become vested in him by purchase; whereas, 
the appellee insists that the language used is the mere reservation 
of a right to the use of the land as a burying ground for the 
Rhodes family, with the right of ingress and egress thereto for 
such purposes 

[1] It is true that the use of the word "reserving" in the deed, 
rather than the word "excepting," does not necessarily determine 
the legal, effect of the deed to be a reservation, and not an ex- 
ception. Devlin on Real Estate, vol. 3 (3d Ed.) § 980; Minor 
on Real Property, § 101, p. 122. The learned author last cited, 
after reviewing the distinction between the two terms, says : 

"But in the United States very generally the logical and his- 
torical significance of these terms has been lost sight of, and they 
are used almost interchangeably, or rather the courts, without 
regard to the particular terms used in the conveyance, construe 
the language as an exception or reservation, according to the char- 
acter of right intended to be created thereby — as a reservation 
if the right should properly arise by a reservation, and as an ex- 
ception if that be the proper means of creating the right in- 
tended." 

[2] The question before us, therefore, is not whether the word 
"excepting" or the word "reserving" was used, but whether the 
character of the right intended to be created in the grantors was 
such as would properly arise by reservation, or whether it neces- 
sarily arises by an exception of the one-fourth of an acre of land 
as such. In determining this question we must look to the inten- 
tion of the parties as it appears from the deed and the surround- 
ing circumstances. Whether construing a deed or will, the ob- 
ject is to discover the intention, which is to be gathered in every 
case from the general purpose and scope of the instrument, in 
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the light of the surrounding circumstances. Stace v. Bumgard- 
ner, 89 Va. 418, 16 S. E. 252 ; Lindsey u. Eckels, 99 Va. 668, 40 
S. E. 23; Schroeder v. Woodward, 116 Va. 506, 82 S. E. 192. 

[3, 4] Looking to the circumstances surrounding the parties 
at the time the reservation was made, we find that Charles H. 
Rhodes was selling his large farm. He was married, but had no 
children. His uncle Holden Rhodes, who had given him the farm, 
had died and was- buried on the same. He naturally desired to re- 
serve the use of a small piece of the land, which included his 
uncle's grave, for his family burying ground and for his servants' 
burying ground, and therefore the parties agreed that the gran- 
tors should have such a right, and stipulated that each parcel 
should contain one-eighth of an acre. In view of the object the 
grantor desired to accomplish by the reservation, as shown by the 
clause under consideration, which was to secure a burial ground 
with the right of ingress and egress thereto, the parties could not 
reasonably have contemplated that the grantor was to hold a 
fee-simple title, by exception, to the one-fourth of an acre in the 
midst of this large farm. Nor is it reasonable to suppose that 
one about to purchase would have taken the land upon such terms. 

In Brown v. Anderson, 88 Ky. 577, 11 S. W. 607, a similar 
case to this, the language of the grant was as follows : 

"All which land is hereby conveyed to the grantees, excepting 
and reserving one-half acre of land of said tract, being the old 
family graveyard of the grantor, together with the right of way 
to said graveyard." 

In construing this language and ascertaining the intention of 
the parties, the court said that : 

"It indicated with reasonable certainty the purpose for which 
the half acre was excepted and the persons for whose benefit it 
was excepted. And, when we consider the size and situation of 
it inside the boundary of a farm of 200 acres, and the natural 
and proper signification of the language, it becomes clear [that 
the] parties to the deed intended it to be used for no other pur- 
pose than a graveyard and for the interment of no other class of 
persons than answer the description of the grantor's family, in 
the plain meaning of that word. * * * Besides, if the es- 
tate of appellants in the half acre be, as they claim, absolute and 
without condition of its use, it follows, of course, they may not 
only abandon it as a graveyard, still retaining the possession and 
right of way to it, but sell and convey it to strangers to be used 
for that or any other purpose, however injurious or offensive to 
the owner and occupant of the other part of the original tract. 
Though the fee-simple title may be in appellants, about which it 
is not necessary to decide, the parties to the deed had the right 
to annex a condition of the use and enjoyment by the grantor 
and his descendants of the estate in the half acre, and that they 
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did intend to limit the use of it and the right of way to it for the 
sole purpose of a family graveyard, and for the sole benefit of 
the persons mentioned, we are satisfied. And, such being the 
case, the right to license others to use it is repugnant as well to 
the language used as to the manifest intention of the parties, and 
therefore cannot be implied." 

It must be remembered, too, that if there is any doubt or un- 
certainty as to the meaning of the language employed by the 
grantor, that doubt must be solved in favor of the grantee. 

"It is a familiar rule that a deed or grant must be construed 
most strongly against the grantor. This applies with especial 
force to a reservation or restriction in a deed whereby there is a 
withholding of something from the grant." Klaer v. Ridgway, 86 
Pa. 529. 

Chancellor Kent says : 

"Where a deed may enure in different ways, the grantee shall 
have his election which way to take it. An exception in a deed is 
always to be taken most favorably for the grantee, and, if it be 
not set down and described with certainty, the grantee shall have 
the benefit of the defect." Jackson v. Hudson, 3 Johnson, 375. 

In Towns v. Brown (Ky.), 114 S. W. 773, the court says: 

" 'An exception in a deed is always to be taken most favorably 
for the grantee, and, if it be not set down and described with cer- 
tainty, the grantee shall have the benefit of the defect.' Where 
there is an attempt to make a reservation in a deed, any uncer- 
tainty as to its description or meaning must be solved in favor of 
the grantee, and against the grantor." 

Under the facts and circumstances of the present case, arid in 
the light of the authorities cited, we are of opinion that the lan- 
guage, "But reserving the family burying ground, and also the 
servants' burying ground, each to contain one-eighth of an acre, 
with the right of free ingress and egress to and from the same," 
was never intended by the parties to the deed of February 27, 
1862, from Charles H. Rhodes to R. D. Mitchell, to create an 
exception to the grant in favor of the grantor of a fee-simple title 
to one-fourth of an acre of ground in the midst of the large farm 
conveyed, but was merely intended as a reservation of one-fourth 
of an acre for burial purposes, and none other, for the use of the 
grantor's family. The purpose of the grantor was to secure a 
spot for the use of his family as a graveyard, with free ingress 
and egress thereto. This was completely accomplished by the 
language he employed to express his meaning. It would, we think, 
be a strained, if not unwarranted, construction of the language, 
under the facts and circumstances, to hold that it was intended 
thereby to carve out of the midst of this estate a quarter of an 
acre that would pass to the heirs of the grantor after it had been 
abandoned as a graveyard and all interments had been removed 
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therefrom. This view is conclusive of the case, and makes it 
unnecessary to consider other grounds urged by the appellee in 
support of the decree of the circuit court. 

The decree appealed from must be affirmed. 

Affirmed. 

Cardwell, J., absent. 

Whittle, J. I am unable to concur in the opinion of the court 
in this case. In my judgment, the decision overturns a long-es- 
tablished and important canon of construction in the law of con- 
veyancing in this commonwealth, the tendency of which is to 
create confusion and unsettle titles to real property. 

The undisputed facts are that prior to and at the date of the 
deed from Rhodes and wife to Mitchell the plot of ground in 
dispute was used as a place of burial ; that it "was fenced in, and 
cedar and other trees were growing on it ;" that there was also a 
dividing fence separating the half of the lot set apart for the 
interment of members of the family from the servants' half ; and 
that Mr. Rhodes would not and did not sell the plot. This evi- 
dence repels the theory that Rhodes intended to create a new 
right in the nature of an easement in the grantee in the lot ; and, 
unaided by extraneous evidence, the language of the stipulation 
quoted in the opinion does not admit of that construction. 

The authorities agree that, though the distinction between the 
legal import of the terms "exception" and "reservation" in con- 
veyancing is well understood, the words are not infrequently used 
indiscriminately. 2 Devlin on Real Estate ( 3d Ed. ) § 980. 

Professor Minor, in his work on Real Property, observes: 

"In England the terms 'reservation' and 'exception' are sepa- 
rate and distinct in meaning; the term 'reservation' being applied 
to provisions in a conveyance which call for the return to the 
grantor of some profit or issue in future out of the land conveyed, 
as a part of the future crops grown on the land, or a money rent, 
etc. ; * * * while the term 'exception' applies to those pro- 
visions which except from the operation of the conveyance cer- 
tain parts (already existent) of the thing conveyed, which without 
such exception would pass under the general terms of the con- 
veyance. * * * But in the United States very generally the 
logical and historical significance of these terms lias been lost 
sight of, and they are used almost interchangeably, or rather the 
courts, without regard to the particular terms used in the con- 
veyance, construe the language as an exception or reservation, 
according to the character of the right intended to be created 
thereby — as a 'reservation' if the right should properly arise by 
reservation, and as an 'exception 1 if that be the proper means of 
creating the right intended." 

See authorities cited in note 3. 
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The rule and distinction are clearly stated in 2 Devlin on Real 
Estate, §§ 979, 980. So also Bouvier's Law Dictionary defines 
"exception" as : 

"The exclusion of something from the effect or operation of 
the deed or contract which would otherwise be included." 

On the other hand, "reservation" is defined as : 

"That part of a deed or instrument which reserves a thing not 
in esse at the time of the grant, but now created." 

These authorities lead to the conclusion that the language of 
the clause upon the correct interpretation of which this case rests 
creates an exception, and not a reservation, and vests no interest, 
present or future, in the lot in controversy in Mitchell and those 
claiming under him. 

Editor's Note. — This very interesting and instructive case, in which 
Judge Whittle dissents on the ground that "the decision overturns 
a long established and important canon of construction in the law 
of conveyancing in this commonwealth, the tendency of which is 
to create confusion and unsettle titles to real property," is the sub- 
ject of an editorial in this issue of the Register, by R. T. W. Duke, 
Jr., Editor-in-Chief. 



Craig v. Craig. 

Jan. 13, 1915. Rehearing Denied Feb. 2, 1916. 

[87 S. E. 727.] 

1. Divorce (§ 108*) — Proceedings — Evidence — Record in Prior 
Suit. — In a wife's suit for divorce, where the husband relied upon the 
plea of res judicata on account of a judgment in his own prior suit, 
the admission in evidence of all of the testimony in the record in the 
prior suit was proper, as it was necessary to examine the entire rec- 
ord in the original suit in order to determine whether the plea af- 
forded a defense. 

[Ed. Note. — For other cases, see Divorce, Cent. Dig. §§ 349-352; 
Dec. 108.*] 

2. Divorce (§ 178*) — Judgment — Res Judicata. — In a husband's 
suit for divorce, met by the wife's cross-bill charging desertion and 
cruelty, where she failed to introduce evidence to establish her 
charges, the court was justified in saying that the evidence was in- 
sufficient to enable it to pass upon the issues raised by the cross- 
bill, and its decree, continuing, "and that therefore the allegations in 
the cross-bill have not been proved so as to entitle the defendant to 
affirmative relief thereon," was a complete adjudication, conclusive 
in the wife's subsequent suit, of all the issues which were raised or 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



